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That’s a Wrap: Is Your Case Ready to Close?

By Adrienne Keith

 

December: It’s the end of the calendar year, it’s often the end of the fiscal year, and it’s certainly
the end of the tax year. It’s a time where lawyers, clients and businesses seek closure in order to
make a fresh start in the new year. Whether it’s for financial reasons or for psychological ones, the
drive to wrap up a case at the end of the year can be strong.

Think back over your cases this year. Are you so delighted with how they all resolved that you’d
want to go back and do it all again — the same way — next year? I’ll venture to guess that the
answer is “no.”

Albert Einstein is attributed as saying that insanity is “doing the same thing over and over again
and expecting different results.” Perhaps then, if it’s important for cases to turn out differently in
2011, we should consider some changes to our approaches in 2010. Lawyers are learners and
master wordsmiths, and I suggest we employ those talents as we redefine “wrapping up”.

“Wrapping up” can sound very simple: You and your client negotiate, possibly mediate, and you
end up with a deal. But is it the “right” deal in the long term? Is it a workable agreement and a
durable one?

Hurrying into settlement simply because it seems like time to wrap up the case can be a bit like
choosing a car simply because it’s on sale during a dealer clearance event. Sure, you’ve got a
vehicle, but it may not do what you need it to or have the features you need. The final settlement
agreement in a case is often the biggest financial contract of an individual’s life, observes mediator
Debra Synovec.

Mediation, collaboration and other consensus-based resolution can help bridge the gap between
working out a deal and actually getting it to work. This is particularly true in family law; however, it
can also apply to nearly any practice area. With the vast majority of cases settling before trial, it is
up to the lawyers and the parties to reach resolution and to “make it work.”

In mediation or a settlement conference at the later stages of the case, the parties and counsel
often must address a range of issues. If the session is “successful,” the agreements that the
parties have reached are typically reduced to writing in accordance with CR 2A. In some cases,
counsel for one of the parties may prepare a settlement agreement for signature that day;
however, effective review of such a document after a full mediation or settlement conference is
often difficult.

Let’s assume, though, that this part has gone smoothly. Even after final orders are entered,
parties often have a host of administrative tasks to complete. In other words, there’s “done” and
then there’s done. Final orders are not a magic wand.

Retired Commissioner Stephen Gaddis has a handout that he gives family law mediation clients
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that addresses post-dissolution planning issues including: parenting details; the transfer of title,
ownership and possession; updating financial accounts; planning for healthcare and health
emergencies; benefits planning; and estate planning.

To varying degrees in all suits, the case has been an emotional process and clients are often so
glad it’s over that smaller details aren’t addressed or at least not addressed for a while.
Addressing any one of the areas identified on Gaddis’s list would be time consuming; addressing
them all requires a superhuman level of patience and unheard of amounts of “free time.”

Because of parenting issues, finality takes on a different meaning in a family law case, notes
Sandy Voit, a certified divorce financial analyst. Parenting needs change, as do a child’s financial
needs. The parenting plan addresses this issue, in part, by providing for “dispute resolution.”

Child support is flexible in that, by statute, it can be adjusted every 24 months.1 Imagine in a civil
dispute revisiting the financial status of both parties every 24 months to determine how much
money one should pay the other.

My suggestion for redefining wrapping up, whether in family law or another practice area, is to
integrate points of resolution throughout the case. In mediation practice, this is sometimes called
“early stage” mediation. This approach could be likened to resolving issues through various
motions during a case or to construction dispute resolution boards. Ironically, this gradual
approach to “wrapping up” the case paves the way to more thorough resolution when final orders
are entered.

Furthermore, from a social and psychological standpoint, parties who can successfully work
together through a distributed dispute resolution process can reshape their relationship. Parties
can learn how to work together better to reach resolution.

I am not the first attorney or mediator to suggest redefining wrapping up, but — as I reflect on
what I’d like to see in 2011 — I’m ready to join those who are looking for ways to incorporate such
techniques into their practice.

Let’s say, hypothetically, that you have a case where this might be appropriate. What about your
client’s expectations? What about scheduling? What about cost?

Julie MacFarlane, in The New Lawyer, argues that business and consumer clients are looking for
ways to maximize their chances of a good settlement without going to trial; in other words, your
clients want to have their problems solved and they expect you, as their lawyer, to assist them in
doing it efficiently.

Thanks to the bevy of online meeting scheduling tools, scheduling is no longer the thankless act
of coordination that it once was. And in today’s legal market, most clients can’t afford to try a case
or would even be hard-pressed to pay for a full day of dispute resolution without turning to credit.

So, heading into 2011, let me ask you: Do you feel ready to “wrap up” at least one case
differently? Well, do you?

Adrienne Keith is co-chair of the King County Bar Association’s Alternative Dispute Resolution
Section for 2010-2011. Her co-chair is Alan Alhadeff, whose comments about innovative mediation
informed some of Keith’s thinking in this piece.

1 RCW § 26.09.170.
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